
ATTACHMENT E

COMPREHENSIVE ENERGY ANALYSIS REPORT AGREEMENT

NCAT DRAFT 8/5/99

This Agreement is entered into on this ______ day of _________, 1998, by and between the Sample Housing Authority hereafter referred to as SHA and  Sample Energy Services Company, hereafter referred to as ESCO.

WHEREAS, Sample Energy Services Company submitted a response to an RFP and participated in a competitive evaluation procedure designed to select an energy service ESCO qualified to prepare an energy analysis report;

WHEREAS, a comprehensive energy analysis must be performed at the SHA in order to determine the feasibility of entering into an energy services agreement to provide for the installation and implementation of energy conserving measures at the SHA.

THEREFORE:  the Parties agree as follows:

ARTICLE 1:  SCOPE OF ENGINEERING ANALYSIS
The ESCO will perform the analysis and prepare a detailed engineering report (the “Report”) which specifically identifies the energy, water and sewer use improvements and operational changes and maintenance changes that are recommended to be installed or implemented at the SHA.  The Report shall contain detailed projections of energy and cost savings to be obtained by the SHA as a result of the installation of the recommended energy conservation measures and shall itemize all anticipated project, operational and maintenance costs.  The Report shall describe the ESCO’s plan for installing or implementing the measures at the SHA.  The primary purpose of the Report is to provide an engineering basis for negotiating an energy services agreement between the SHA and the ESCO.

The ESCO will perform the following tasks in performing the analysis and preparing the Report:

A.
Energy Usage and Facility Data
The ESCO shall thoroughly evaluate utility, fuel, water and sewage costs, and consumption, demand and time-of-use data in order to properly evaluate the economics of specific measures and to formulate an accurate energy/demand/water sewer baseline.  The baseline shall be weather normalized using a heating degree day adjustment factor and shall be based on 3 years of utility data, per HUD’s requirements outlined in 24 CFR 990. 107.  The report shall also outline any assumptions used to establish the baseline which may be needed to account for new equipment or changes in occupancy or building use during the baseline period. 

B.
 Inventory Existing Systems and Equipment

The ESCO shall compile and deliver to SHA an inventory based on a physical inspection of the major electrical, plumbing, HVAC and other mechanical systems, as well as building shell systems at the SHA including:

Cooling and cooling distribution systems and related equipment

Heating and heat distribution systems

Automatic temperature control systems and equipment

Outdoor ventilation systems and equipment

Exhaust systems and equipment

Domestic hot and cold water systems

Electric motors, transmission and drive systems

Interior and exterior lighting

Water usage equipment

Rated and performance insulation values at walls, floors and attics

Estimated natural infiltration rate for all buildings


The inventory shall contain the following data:

(i.) the actual loads, proper sizing, operating efficiency, and hours of operation for each system;

(ii.) a list of major air leakage sites and description of how natural infiltration was estimated.

(iii.) current operating condition for each system;

(iv.) remaining useful life of each system (exclusive of pre-mature equipment failure);

(v.) a catalog of current indoor air quality and comfort problems in the buildings;

(vi.) an evaluation of feasible replacement/upgrades to address the efficiency, indoor air quality and comfort concerns that were identified.;

The ESCO shall work with NCAT and the housing authority to develop a questionnaire to be used in conducting interviews with SHA operation and maintenance staff regarding the SHA’s mechanical systems operation, occupancy and building-use patterns and problems with comfort levels or equipment reliability as defined and identified by the SHA operation and maintenance staff.  It is expected of the SHA that all systems such as those listed in Article 1(B) above shall be fully disclosed to the ESCO.

C.
Develop a Comprehensive List of Potential Energy Conservation Measures (ECMs)


The ESCO shall:
i.) perform diagnostic testing on a representative sample of buildings and equipment to determine current building performance.  This sample will not exceed 10% of apartments or individual heating systems, but will include 100% of central heating systems.  These tests shall include combustion appliance zone testing for back drafting potential; standard and worst-case draft testing; blower door testing to determine infiltration, pressure testing for connections between apartments, apartments and attics, and apartments and crawl spaces; combustion efficiency analysis; carbon monoxide ambient and flue gas testing; and infrared scans of the buildings shell. Tests shall be performed in accordance with the Building Performance Institute’s Standards and Best Practices (or other standards).

ii.) identify potential ECMs for installation or implementation at the facility; including potential solutions for indoor air quality and comfort concerns.*

iii.) estimate the measures costs, including an itemized listing of design, engineering, installation and hardware costs and any other costs outlined in Section F below; dollar, consumption, and demand savings on a monthly basis; and life expectancy of each proposed ECM.  Data will be presented by measure and in total, in terms showing interaction of measures. Sample ESCo will provide life cycle cost, net present value and benefit/cost ratios.

iv.) specify and describe impacts on SHA operations and maintenance procedures which will be affected by the installation/implementation of the proposed ECMs;


*At a minimum the ECMs listed in Section D (Technical Data) of the RFQ must be analyzed.  Section D is attached to this agreement as Attachment A.

D.  Financing Options

While conducting the Engineering Analysis, Sample ESCo will explore financing options. SHA will make available to Sample ESCo all information needed to negotiate a financing package, including PHMAP scores. Sample ESCo will have information on lending packages, including potential lenders, interest rates and financing costs, available at the time of presenting the Preliminary Audit Report (see Article 1, Section G.), in order to facilitate selection of ECMs.  

E.
Select Final Recommended ECMs

The ESCO shall work with SHA and NCAT to narrow the list of potential ECMs in preparation for negotiating an energy services agreement.  Sample ESCo shall evaluate total project costs, including design, engineering, hardware, installation, training, financing and any other fees associated with the total project cost, to develop a package that is self-funding while meeting all applicable HUD performance contracting regulations.  The project should be financed with a contract term of 11 years or less.  The proposed package of measures should produce a positive cashflow each year, without factoring in a utility cost escalation rate.  If the desired measures can not be self-funded, Sample ESCo will assist SHA in searching for other funding options, such as utility rate reductions and equipment rebates.

F.
Estimates of Project Cost


The ESCO shall:
Provide detailed estimates of all costs and energy savings associated with the project, including, but not limited to:

· engineering/design costs

· contractor/vendor estimates for ECMs (labor, materials, equipment)

· construction management

· maintenance/monitoring services

· commissioning

· training

· estimated financing costs

· estimated ESCO monitoring services

· savings guarantee options and costs

Savings estimates will be presented in the formats outlined in Article 1, C. ii.  

G.  The Audit Reports

The Preliminary Audit Report shall include all items outlined in Article 1, Sections A, B, C and D, and shall be completed within seventy five (75) days of the date of execution of this Agreement. 

In the event that the SHA has not already supplied the ESCo’s requested utility data by the date of the execution of this Agreement, the Preliminary Audit Report due date shall be extended to end seventy-five (75) days after the date that all utility data as requested by the ESCo has been supplied to the ESCo by the BPHA.

Sample ESCo will present this report to SHA at a meeting to be held in (insert location) , at a date and location to be determined by SHA.  It is anticipated that the meeting will take place within 1 week from the due date of the Preliminary Audit Report.  At this meeting, Sample ESCo will work with SHA, in consultation with NCAT, to rapidly finalize chosen measures (ECMs). 

Within 3 weeks (15 business days) after the selection of the final ECMs, Sample ESCo will deliver the Final Audit Report.  This report shall include all items outlined in Article 1, Sections A, B, C, D, E and F.  

Copies of both reports will be delivered by the due dates to SHA and to NCAT at the following addresses:

Contact Person

Sample Housing Authority

Street Address

City, State zip

Cathy Muller

NCAT

3040 Continental Drive

P.O. Box 3838

Butte, MT 59702

ARTICLE 2:
ENERGY SERVICES AGREEMENT
The Parties anticipate that they will execute an Energy Services Agreement (ESA) under which the ESCO shall design, install and implement, commission and monitor energy conservation measures which the Parties have agreed to and provide certain maintenance and monitoring services.  However, nothing in this Agreement should be construed as an obligation on any of the Parties to execute such an ESA.  The terms and provisions of such an ESA shall be set forth in a separate agreement.

ARTICLE 3:
PAYMENT
The cost of the Energy Audit shall be $x.  Payment to ESCO for services performed in connection with the analysis and preparation of the Report shall be made by the SHA only in accordance with the provisions of Article 4 and 5 herein.

ARTICLE 4:
TERMINATION
A.
By ESCO

The ESCO shall terminate this Agreement prior to the completion of the analysis report if it determines that even though it can guarantee an annual percentage savings in energy costs, that amount would be insufficient to cover the costs associated with installing energy conservation measures and related maintenance and monitoring services.

In the event ESCO terminates the Agreement pursuant to Section 4(A), the SHA will not be liable for any expenses incurred by ESCO in performing the analysis required under this Agreement and ESCO agrees to provide the SHA with any preliminary notes, reports or analysis which have been produced or prepared prior to the effective date of the termination.

Termination under this section shall be effective upon the SHA’s receipt of written notification from the ESCO stating the reason for the termination.

B.
By Sample Housing Authority:
 (i)
If after work has commenced, but prior to the delivery of the Final Audit Report, the SHA notifies the ESCO, in writing, that it has elected to terminate the Agreement and not enter into an ESA, the SHA shall pay ESCO a partial audit fee of 60% ($x) as per the price quoted in the ESCO’s Response to the SHA’s RFP for same.  

ESCO agrees to provide the SHA with any notes, reports, and analyses that have been produced or prepared prior to the effective date of the termination


Termination under this subsection B(i) shall be effective upon ESCO’s receipt of written notification from the SHA.

(ii)
After the delivery of the Final Audit Report, if the SHA does not enter into an ESA with the ESCO within one hundred eight (180) days after receipt and written acceptance of the Report, the SHA agrees to pay the ESCO an amount not to exceed $x. for the Report. The Report must contain all of the items listed in Article I.  The Report will become the property of the SHA and entitle the SHA to utilize the Report for its benefit.

ARTICLE 5:
PAYMENT TERMS AND CONDITIONS

It is clearly understood by both parties hereto that if the Parties successfully negotiate and execute an Energy Services Agreement to implement the recommendations made by ESCO in its Report, no payments shall be due for the analysis or report under the terms of this Agreement.  The amount of money due to the ESCo under the terms of this Agreement shall be included in the financing under the Energy Services Agreement, and shall be paid to the ESCo when that financing has been secured by the ESCo for the SHA.  This Agreement shall automatically terminate upon the execution of an ESA by ESCO and the SHA.

Payments shall be due net 30 days.

Invoices shall be sent to:  

(SHA, PLEASE INSERT INFO)

Payments shall be sent to:

(SAMPLE ESCO, PLEASE INSERT INFO)

ARTICLE 6:
STANDARD TERMS AND CONDITIONS
Section 1:
Agreement Term
The Agreement shall commence on the date the Agreement is executed by both parties and end after the delivery of the FINAL AUDIT REPORT (see Article 1, Section G), unless earlier terminated pursuant to the provisions of Article 4 hereof.  

Section 2.
Materials Equipment and Supplies
The ESCO shall provide or cause to be provided all facilities, materials, equipment and supplies necessary to perform the Analysis and prepare the Report.

Section 3.
Subcontractor Disclosure
All subcontractors expected to perform work pursuant to this Agreement and to be paid with funds provided hereunder, who have been selected by ESCO as of the execution date hereof, have been disclosed, including the name, address and anticipated amount of payment to each subcontractor.  If, during the term of this Agreement, the ESCO retains subcontractors to be paid with funds provided by this Agreement who were not disclosed, the ESCO shall so notify the SHA and the Parties shall file an amendment to this Agreement stating the names and addresses of the anticipated amount of payment to each subcontractor.

SHA - ADD IN YOUR REQUIREMENTS FOR LIABILITY AND INSURANCE FOR SUBS.  

SHA - ADD IN ANY DEBARMENT CLAUSES YOU MAY REQUIRE.

Section 4.
Patent and Copyright Responsibility
The ESCO agrees that any material or design specified by the ESCO or supplied by the ESCO pursuant to this Agreement shall not knowingly infringe any patent or copyright and ESCO shall be solely responsible for securing any necessary licenses required for patented or copyrighted material utilized by the ESCO in the performance of the Analysis and preparation of the Report.

Section 5.
Records Retention, Audit
The ESCO shall retain, for a minimum of five (5) years after the completion of the Agreement, adequate books, records, and supporting documents to verify the amount, receipts, and uses of all disbursements of funds passing in conjunction with the Agreement.  The Agreement shall be available for review and audit by the SHA and the ESCO agrees to cooperate fully with any audit conducted and to provide full access to all relevant materials.  Failure to maintain the books, records, and supporting documents required by this Section shall establish a presumption in favor of the SHA for the recovery of any funds paid by the SHA under the Agreement for which adequate books, records, and supporting documents are not available to support their purported disbursement.

Section 6.
Release and Indemnity
The ESCO agrees to assume all risk of loss and to indemnify and hold the SHA, its officers, agents and employees harmless from and against any and all liabilities, demands, claims, suits, losses, damages, causes of action, fines or judgments, including costs, attorneys’ and witnesses’ fees, and expenses incident thereto, for injuries to persons (including death) and for loss of, damage to, or destruction of property (including property of the SHA) because of ESCO’s negligent or intentional acts or omissions.  In the event that any demand or claim is made or suit is commenced against the SHA the SHA shall give prompt written notice thereof to ESCO and ESCO shall have the right to compromise or defend the same to the extent of its own interest.  ESCO also agrees to indemnify and hold the SHA harmless should any goods or services provided by ESCO infringe upon the patent, copyright or trade secret of another.

Section 8.
Waivers
No right of either party, hereto shall be deemed to have been waived by non-exercise thereof, or otherwise, unless such waiver is reduced to writing and executed by the party entitled to exercise such right.

Section 9.
Assignment
This Agreement may not be assigned by the ESCO without the proper written consent of the SHA.

Section 10.
Amendments
This Agreement and Attachments referenced herein constitute the entire Agreement between the Parties.  No amendment hereof shall be effective until and unless reduced to writing and executed by the Parties.

Section 11.
Governing Law
This Agreement shall be governed by and construed only in accordance with the laws of the State of (Insert State).  Any dispute relating to this Agreement shall be adjudicated in the (Insert State) Court of Claims.

Section 12.
Notices

Any proposed changes, correspondence, or notifications regarding this agreement should be sent to the person and address noted below for both parties:

Sample Energy Services Company

Sample Housing Authority
ESCo Contact Person



SHA Contact Person,

Sample Energy Services Company

Sample Housing Authority

Street Address




Street Address

City, State zip




City, State zip

Section 13: Insurance and Liability

SHA: OUTLINE YOUR INSURANCE AND LIABILITY REQUIREMENTS

ARTICLE 7:
EXECUTION
IN WITNESS THEREOF, the parties have executed this Agreement, this _____ day of _________________, 1998.

Sample Housing Authority


Sample Energy Services Company

By __________________________

By ________________________
Title: ________________________

Title: ______________________

E1
E11

